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Cyberspace 

Blogging  

 

Defam at ion or  Freedom  of  Speech The Thin Black Line 

There is no quest ion  t hat  t he int ernet  and 

b logging are t he new  f ront ier s in  f ree speech 

law .   

A b log is an online w eb based publicat ion  or  a 

w eb log, d iary or  new slet t er  post ed on a w ebsit e 

by an individual, organisat ion, a business or  a 

com m unit y.   

The quest ion ar ises as t o w het her  a pract it ioner  

has any legal recourse available by w ay of  

response t o any negat ive m essages t hat  are 

post ed on b logs. 

The only legal cause of  act ion current ly available 

is civil act ion  for  defam at ion against  t he b logger , 

t he aut hor  and/ or  t he w ebsit e ow ner  w ho 

post ed t he defam at ory com m ent s. 

It  is necessary t o consider  w het her  t he view s or  

com m ent s on t he b log t hat  have been post ed, 

are defam at ory.  There m ust  be a com m unicat ion 

t o at  least  one person t hat  adversely im pact s t he 

reput at ion of  an ident if iable t h ird person, such 

as you, t he pract it ioner .  You w ill need t o 

est ablish t hat  t he publicat ion in jures your  

reput at ion by d isparaging you, causing  ot hers t o 

shun or  avoid  you or  subject ing  you t o hat red , 

cont em pt  or  r id icu le.  This key elem ent  can be 

d if f icu lt  t o  est ablish because, am ongst  ot her  

t h ings, a cour t , w hen m aking t he det erm inat ion, 

not  only looks at  t he lit eral m eaning of  t he 

defam at ory publicat ion but  also looks at  t he 

ord inary view  and t he reader ’s view  and t heir  

underst anding of  w hat  t he pub licat ion is m eant  

t o m ean.     

The m er it s o f  every case need t o be assessed on 

t he individual fact s, how ever  very of t en it  w ill be 

t he case t hat  a cost ly and expensive civil act ion is 

unw arrant ed and o f  doubt fu l m er it .  It  is 

som et im es best  t o sim ply ignore t he b log 

hoping t hat  t he w r it er  w ill f ind  ot her  issues t o 

concern  t hem selves w it h and t he audience, in  

any event , is narrow .   

An alt ernat ive response is t o post  a com m ent  on 

t he b log w it h t he accurat e in form at ion, 

am ending any inaccuracies in  t he com m ent s 

post ed ear lier .  Whilst  it  is a m at t er  f or  you as t he 

ind ividual pract it ioner  t o det erm ine if , in  your  

ow n circum st ances, t h is is an appropr iat e 

response, in  m ost  cases w e suspect  t hat  it  w ill be 

best  t o sim ply m ake no com m ent .  This is 

because in our  exper ience, by adding com m ent s, 

a pract it ioner  r isks adding “ fuel t o  t he f ire”  so t o 

speak and prom pt ing an on-line b log w ar .  This 

of t en result s in  m ore at t ent ion being draw n t o 

t he or ig inal com m ent s and m ay get  ot her  

ind ividual b loggers w ho f requent  t he w ebsit e 

involved in t he conversat ion.  Of  course, if  you 

are m ot ivat ed t o  m ake a com m ent , you should 

ensure t hat  any com m ent  in  response is fact ually 

based and not  em ot ionally dr iven.  The last  t h ing 

you w ant  t o  happen is t he response com m ent  

result ing in an insult  or  derogat ory com m ent  t o 

t he or ig inal b logger  w ho m ay t hen have a basis 

t o cont em plat e a defam at ory act ion  against  t he 

pract it ioner . 

If  you t ake par t icu lar  ob ject ion at  t he or ig inal 

b log, anot her  opt ion is t o consider  draf t ing  a   
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st rong ly w orded let t er  advising  t he b logger  t hat  t he inform at ion t hat  is post ed is defam at ory and t hat  

if  t he invasion is not  rem oved f rom  t he w ebsit e, legal act ion w ill be pursued.  That  m ay have t he 

posit ive ef fect  o f  having t he b logger  reconsider  t he cont ent s and t he w ording o f  t he in form at ion  

cont ained on t he b log. 

You need t o be aw are t hat  t here are sit uat ions w here b loggers use personal in form at ion (w hich is 

f reely available in  t he public sphere) in  order  t o  get  back at  pract it ioners, but  t hat  does not  necessar ily 

am ount  t o  defam at ion.  Whilst  o f t en d iscour t eous and m ean spir it ed, personal opin ions do not  

necessar ily provide a basis for  a claim  for  defam at ion.  The logic behind t h is f ine line d ist inct ion 

bet w een personal in form at ion and defam at ory com m ent , is t hat  t here is a lo t  of  in form at ion available 

about  individuals, including pract it ioners, t hat  is f reely available in  pub lic forum s online and 

inform at ion w hich is already available in  t he public dom ain is un likely t o be found defam at ory in  

nat ure. 

 

For  fur t her  in form at ion w e suggest  you cont act  Jehan Mat a or  Kellie Dell’Oro at  Mer id ian Law yers 
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