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Industry 

Guidelines 
 

Do they pose an increased legal risk to practit ioners?   

Pract it ioners w ill be aw are t hat  recent ly 

b iosecur it y guidelines w ere published by t he 

AVA.  Fo llow ing t he pub licat ion  o f  t hese 

guidelines som e m em bers raised concerns about  

t he legal consequences f low ing and w het her  t h is 

creat ed addit ional legal r isk.   

As a result  t he view s of  Pau l Baker  of  Mer id ian 

Law yers and pr incipal law yer  t o Guild Insurance 

Lim it ed w ere sought  and t h is ar t icle has been 

prepared t o assist  pract it ioners in  being in a 

m ore inform ed posit ion  about  t he m er it s 

at t aching t o t he ut ilisat ion  of  guidelines in 

cer t ain  circum st ances.  

It  is fair  t o  say t hat  t he t h inking of  defence 

law yers and insurers has changed dram at ically 

over  t he past  10-15 years in  t he cont ext  of  

w het her  gu idelines height ened t he r isk of  legal 

liabilit y at t aching in circum st ances w here a 

pract it ioner  d id not  adhere t o t he 

recom m endat ions of  professional peers and/ or  

an indust ry body.  The view  t hat  w as held w as 

t hat  any published guidelines w ould form  t he 

basis o f  exhib it  one in legal proceedings against  

a professional w here it  w as felt  t here had been a 

failure t o  com ply w it h t he recom m endat ions 

st ipulat ed in such guidelines.   

In  m y view  t he use of  guidelines does not  in  fact  

in  realit y height en t he r isk of  a legal liab ilit y 

at t aching t o a pract it ioner .  Why?  First  of  all 

guidelines and suggest ed st andards o f  

t reat m ent  or  care essent ially m ir ror  t he st andard 

of  care peers expect  a professional t o com ply 

w it h in  t he par t icu lar  cir cum st ances.  As such if  

legal proceedings ar ise oral evidence is generally 

called f rom  a peer  pract it ioner  o f  good reput e at  

t he hear ing and his or  her  opin ion  is sought  as t o 

w het her  t he defendant  pract it ioner  com plied 

w it h t he st andard w h ich w ould be reasonably 

expect ed in t he circum st ances.  Therefore 

guidelines are ef fect ively a w r it t en version o f  

t hat  oral opin ion.   

The AVA in  m ore recent  years has im plem ent ed a 

range o f  r isk m anagem ent  t ools (for  exam ple in  

t he equine f ield t hese have included pre-

purchase inspect ion and ot her  exam inat ion  

form s) and t he aim  of  t h is approach has been t o 

enhance t he st andard o f  professional pract ice 

and t o put  in  p lace prot ocols and procedures t o 

assist  a pract it ioner  in  reducing t he r isk of  being 

sued.   

The use of  guidelines t herefore m eet s t h is 

object ive and can be cat egor ised as an ef fect ive 

r isk m anagem ent  t ool.  Im por t ant ly, t he cont ent  

and scope of  t he recom m endat ions cont ained 

w it h in t he guidelines m ust  be reasonable and 

accurat e and com pliance w it h t hose 

recom m endat ions is of  fundam ent al im por t ance.  

To t h is end t here is no use peers prophesising a 

cer t ain  pract ice approach if  in  realit y t hat  is no t  

achievable.  It  is also im por t ant  t hat  t he 

guidelines be m onit ored on an ongoing basis 

and if  appropr iat e t hey be am ended and updat ed 

t o ref lect  new  t echno logy, pract ice m et hods or  

peer  opin ion.    
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It  is also cr it ical t hat  any gu idelines are t he subject  of  appropr iat e preparat ion and considerat ion and 

t hat  su it ab le review  and sign -o f f  ar rangem ent s are in  p lace.  Consult at ion w it h sen ior  pract it ioners is 

also im por t ant  so as t o ensure t hat  t he guidelines are not  only w orkable but  ref lect  w hat  peers 

consider  are an appropr iat e set  of  param et ers in  t he circum st ances.   

While guidelines m ay seek t o be ut ilised by p laint if f  law yers in  lit igat ion a failure t o adhere t o t hem  on 

t he par t  o f  t he pract it ioner  m ay not  necessar ily be fat al t o  t he defence.  Guidelines are not  a 

m andat ed legal st andard but  it  is fair  t o  say generally t hey ref lect  w hat  is expect ed o f  a pract it ioner  in  

t he par t icu lar  circum st ances.  From  a profession perspect ive guidelines can of t en avoid t he 

int ervent ion by Governm ent  t hrough t he im plem ent at ion  o f  Regu lat ions w hich are m andat ory f rom  a 

com pliance perspect ive and com pel st r ict  adherence.   

Finally, a num ber  o f  pro fessional indust ry bodies have in recent  years in t roduced a vast  ar ray of  

guidelines t o assist  t heir  m em bers in  t he per form ance o f  t heir  professional pract ice and in response 

t o w hat  is recognised as ensur ing t he prot ect ion o f  t he pub lic at  large.  This ref lect s t he current  

t h inking on a broader  level w hereby pract it ioners are encouraged t o  em brace such an in it iat ive rat her  

t han be fear fu l of  t he legal consequences.   
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